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This analysis presents an overview of H.R. 333, the Bankruptcy Abuse Prevention and Consumer Protection Act of 2001, and S. 420, the Bankruptcy Reform Act of 2001, (collectively, the "Bills"). Although substantively comprehensive, this analysis does not include discussion of provisions that are purely technical in nature, nor are provisions that only express the sense of the Congress included.

The arrangement of this analysis is topical, with section numbers provided for convenience. Unless otherwise noted, section references are applicable to both Bills. Because some Titles of the Bills are substantively comprehensive, those Titles are discussed in a section-by-section format. Other provisions, most notably those affecting consumer bankruptcy, have been grouped together according to the topic they address.

MEANS TESTING IN CONSUMER BANKRUPTCY

Achieved through a vast expansion of 11 U.S.C. § 707(b), the means testing mechanism presumes abuse in consumer cases if the individual debtor’s income, after deducting allowable expenses, allows for payment of a threshold level of general unsecured debt. See generally section 102.

Income, Expenses and the Presumption of Abuse

Income is defined as the average monthly income from all sources that the debtor, or the debtor and his spouse in a joint case, received during the six month period preceding the "date of determination" without regard to whether the income is taxable income. Included are any amounts paid by any entity other than the debtor on a regular basis to the household expenses of the debtor or the debtor’s dependents. Specifically excluded are Social Security benefits and payments to victims of war crimes or crimes against humanity.

S. 420 defines the "date of determination" as the last day of the calendar month immediately preceding the date of the bankruptcy filing. S. 420 appears to allow the court to fix a different date as the date of determination, but the language used does not make the intent clear. H.R. 333 leaves "date of determination" undefined.

Allowable expenses include:

· Applicable monthly Internal Revenue Service expenses; 

· An additional allowance of up to five percent of the IRS food and clothing categories if reasonable and necessary; 

· Expenses incurred to maintain the safety of the debtor and the debtor’s family from family violence; 

· Actual expenses paid by the debtor that are reasonable and necessary for the care and support of an elderly, chronically ill, or disabled household member or member of the debtor’s immediate family (which is defined using slightly different language), but that person must be unable to pay such expenses; 

· Actual administrative expenses of administering a chapter 13 plan up to an amount of ten percent of projected plan payments; 

· Actual expenses for each dependent child under 18 to attend a private or public elementary or secondary school up to $1,500 per child per year, but only if the debtor provides documentation of such expenses and a detailed explanation of why the expenses are reasonable and necessary, although S. 420 allows these expenses only if not already accounted for in the IRS standards; 

· Average monthly payments on account of secured debts calculated as the sum of the total of all amounts scheduled as contractually due in each of the 60 months following the petition date plus any additional payments necessary under a chapter 13 plan for the debtor to maintain possession of his primary residence, motor vehicle, or other collateral necessary for the support of the debtor and his dependents; 

· In S. 420 only, additional actual expenses for housing and utilities if demonstrated to be reasonable and necessary; 

· Priority claim payments calculated as the total amount of such debts divided by 60.

A presumption of abuse arises if the debtor’s monthly income reduced by monthly expenses and multiplied by 60 is not less than the lesser of 1) the greater of 25 percent of the debtor’s general unsecured claims in the case or $6,000, or 2) $10,000. 

The debtor may rebut the presumption of abuse only by demonstrating special circumstances that justify additional expenses or adjustments of current monthly income for which there is no reasonable alternative. In establishing special circumstances, the debtor must itemize and provide documentation for each additional expense or adjustment of income, and give a detailed explanation of the special circumstances that make the expenses or adjustment to income necessary and reasonable. The special circumstances must bring the debtor within the monetary threshold for abuse. 

Standing

Under present law, only the courts and the U.S. trustee may move to dismiss a debtor’s case under 11 U.S.C. § 707(b). The Bills expand standing to include the trustee and other parties in interest, including creditors, but with certain limitations.

Although the trustee may file a § 707(b) motion, the U.S. trustee or bankruptcy administrator is actually charged with review of the debtor’s documents and determination of whether a § 707(b) motion is appropriate. By ten days after the date of the first meeting of creditors, the U.S. trustee or bankruptcy administrator must review the materials and file a statement with the court as to whether the case would be presumed to be abusive. Within five days from the date the statement is filed, the court must serve a copy on all creditors. From the date the statement is filed, the U.S. trustee or bankruptcy administrator has 30 days to file the § 707(b) motion or a statement setting forth the reasons that such a motion would not be appropriate. Discretion is afforded to decline to file a motion to dismiss under specified circumstances. 

Victims of crimes of violence or drug trafficking crimes may move to dismiss a debtor’s case under 11 U.S.C. § 707(b). Dismissal is discretionary and may be granted where the court believes it to be in the best interest of the victim and the debtor was convicted of the crime. The case may not be dismissed, however, if the debtor establishes that the bankruptcy was necessary to satisfy a domestic support obligation.

Safe Harbor. The safe harbor provisions appear to be two-tiered, drawing distinctions between both income levels of debtors and the scope of the § 707(b) motions to dismiss. Because of the language used in each bill, as well as inconsistencies between them, neither the intent nor the effect is entirely clear.

Both bills limit the filing of a § 707(b) motion generally, whether based on the results of the means testing formula or assertions of the debtor’s bad faith or circumstances that in their totality demonstrate abuse, to the court and the U.S. trustee or bankruptcy administrator if the current monthly income of the debtor, or the debtor and his spouse in a joint case, when multiplied by 12, is equal to or less than the state median family income for a family of like size. 

Each also absolutely precludes a motion to dismiss based on the results of the means testing formula, but the class of debtors to which this prohibition applies differs. Under H.R. 333, no party could move to dismiss if the combined income of the debtor and his spouse, without reference to whether a joint case is filed, is equal to or less than the state median family income for a family of like size. S. 420 does not appear to contemplate consideration of the income of a non-filing spouse. Note that this second safe harbor provision does not apply to motions asserting the debtor’s bad faith or that the totality of the circumstances demonstrates abuse.

Sanctions

Debtor’s Counsel. The court is required to impose sanctions against debtor’s counsel under certain circumstances. The attorney’s signature on a petition, pleading, or written motion constitutes a certification that the attorney has performed a reasonable investigation into the circumstances that gave rise to the petition, pleading, or written motion and determined that same is well grounded in fact, warranted by existing law or a good faith argument for the extension, modification or reversal of existing law, and does not constitute a § 707(b) abuse. The signature also certifies that the attorney has no knowledge after an inquiry that the information in the schedules is incorrect. 

If a trustee successfully moves for § 707(b) relief and the court finds that counsel’s actions in filing the chapter 7 petition violate Rule 9011, then the court must order counsel to reimburse the trustee for all reasonable costs in prosecuting the motion, including reasonable attorney fees.

There is also a requirement that the court order, at a minimum, the assessment of a civil penalty against debtor’s counsel payable to the trustee or the U.S. trustee or bankruptcy administrator if Rule 9011 was violated. 

Creditors. Sanctions may be awarded against a party in interest, other than a trustee or the U.S. trustee or bankruptcy administrator, if the § 707(b) motion is not granted and the court finds that the unsuccessful party either violated Rule 9011 or brought the motion solely to coerce the debtor into waiving a right guaranteed under Title 11. The debtor may be awarded all reasonable costs, including attorney fees, in defending the motion.

This provision for sanctions does not apply if the movant is a small business having an aggregate claim of less than $1,000. For purposes of § 707(b), a small business is an unincorporated business, partnership, corporation, association or organization that has fewer than 25 full time employees on the date the motion is filed and is engaged in commercial or business activity. The number of employees of a wholly owned subsidiary of a corporation includes the employees of the parent corporation and any other subsidiary.

Miscellaneous

Section 101 amends 11 U.S.C. § 706(c) to permit conversion of a chapter 7 case to one under chapter 12 or 13 with the debtor’s consent, rather than only on request of the debtor. 

Within two years from the date of enactment, the Director of the Executive Office for United States Trustees ("EOUST") must submit a report regarding the utilization of IRS standards for determining debtors’ current monthly expenses for purposes of § 707(b) and the effect that application of those standards has had on debtors and the bankruptcy courts. See section 103.

Section 107 requires the EOUST to issue schedules of reasonable and necessary administrative expenses of administering chapter 13 plans for each judicial district within 180 days of enactment.

Section 231 of H.R. 333 and 233 of S. 420 prohibit public disclosure of the identity of minor children of the debtor. Disclosure must be made to the court as required, but not in a public record and, under S 420, only the court, U.S. trustee, trustee or auditor may inspect any records containing the disclosure. This section is applicable to a bankruptcy case filed under any chapter. 

CREDIT COUNSELING AND BANKRUPTCY ASSISTANCE 

Mandatory Prepetition Counseling. Credit counseling for individuals is required under section 106 of the Bills. In what appears to be a two-tiered requirement, both initial eligibility and receipt of discharge are conditioned by counseling requirements. 

Eligibility to file under any chapter pursuant to 11 U.S.C. § 109 turns on the individual debtor’s participation, within 180 days preceding the filing of a bankruptcy petition, in an individual or group briefing that outlined the opportunities for available credit counseling and assisted the individual in performing a related budget analysis. This briefing may be conducted by telephone or on the Internet. Only approved, nonprofit budget and credit counseling agencies may provide this service.

The prepetition briefing requirement does not apply to debtors who reside in judicial districts for which there has been a determination that the counseling services are not reasonably available. Debtors may also obtain an exemption for the prepetition requirement by submitting a certification describing exigent circumstances that merit a waiver, and stating that the debtor requested but could not obtain the required services within five days of the request. The debtor’s certification must also be satisfactory to the court. The exemption expires 30 days from the petition date, but the court may, for cause, grant an additional 15 days.

A chapter 7 or chapter 13 discharge is conditioned upon the debtor’s completion of an approved instructional course concerning personal financial management. As with the prepetition briefing, this requirement does not apply if there is a determination that approved instructional courses are not adequate to provide the necessary services.

Section 106 also sets forth the various standards for approval by the U.S. trustee or bankruptcy administrator of credit counselors and instructional courses. Stated generally, the standards require adequate counseling services, accountability, and disinterestedness. Agencies that fail to meet the applicable standards may be removed from the approved list and, if the failure to comply is willful or negligent, the agency shall be liable to the debtor for actual damages and court costs or reasonable attorney fees incurred in an action to recover actual damages. Agencies are also prohibited from providing information about a debtor’s request for or receipt of services to credit reporting agencies.

Reduction in Creditors’ Claims. A creditor whose claim is based wholly on a dischargeable, unsecured consumer debt may have its claim reduced by up to 20 percent if the creditor unreasonably refused to negotiate a reasonable alternative repayment schedule proposed by an approved credit counseling agency acting on behalf of the debtor. The offer must have been made at least 60 days before the petition date and provide for payment of at least 60 percent of the debt over a period not to exceed the repayment period of the loan or a reasonable extension thereof. The debtor bears the burden to prove by clear and convincing evidence that the offer was timely made and that the creditor’s refusal to consider the offer was unreasonable. See section 201.

Prepetition Notice. The clerk is required to give to consumer debtors a written notice that briefly describes the general purposes, benefits and costs of proceeding under chapters 7, 11, 12 and 13, and the types of services available from credit counseling agencies. The notice must also include a statement specifying that a knowing and fraudulent concealment of assets or a false oath or statement made under penalty of perjury in connection with a bankruptcy case subjects the person to fine and/or imprisonment, and that all information supplied by the debtor is subject to examination by the Attorney General. See section 104.

The notice requirements of 11 U.S.C. § 342 are further amended by section 315, which requires the debtor to use specific addresses for creditors if the creditor properly makes that address available. Creditors and other entities may provide specific notice addresses during the pendency of individual chapter 7 or 13 cases, which the debtor must use. The debtor’s failure to use the properly supplied address causes notice of the bankruptcy to not be effective and no sanctions may be awarded to the debtor for conduct that would otherwise violate the automatic stay.

Debtor Financial Management Training Test Program. The EOUST is required to develop financial management training curricula and materials that can be used to educate individual debtors on how to manage their finances. Initially, these programs will be tested in six judicial districts, with a report evaluating their effectiveness and cost to be submitted within three months after the testing period is concluded. See section 105.

Bankruptcy Petition Preparers. Section 221 enhances the various requirements and penalty provisions of 11 U.S.C. § 110. Current law excludes attorneys and their employees from the definition of a bankruptcy petition preparer. Both H.R. 333 and S. 420 would define the term as "a person, other than the attorney for the debtor or an employee of such attorney under the direct supervision of such attorney." 

Debt Relief Agencies. Sections 226, 227, 228 and 229 regulate "debt relief agencies" and their provision of "bankruptcy assistance" to "assisted persons." All of these terms are defined in the Bills, but, generally stated, these sections apply to persons who provide goods or services relating to the advice or filing of a bankruptcy by consumer debtors whose nonexempt assets are less than $150,000, a figure that will be indexed for inflation pursuant to 11 U.S.C. § 104. Specifically excluded from the definition of debt relief agencies are their officers, directors, employees or agents; nonprofit organizations; the debtor’s creditors who assist the debtor in restructuring the debt owed to the creditor; certain depository institutions and credit unions; and authors, publishers, distributors and sellers of work concerning bankruptcy subject to copyright protection.

The Bills require that certain specific disclosures be made both to the debtor and in certain advertising, prohibits false, misleading, and other statements by debt relief agencies, and subjects the agencies to various sanctions for failure to comply. The effect of these provisions is difficult to determine. In some respects, these provisions may be requiring nonattorneys to render legal advice, such as the required statements concerning how to value property, determine amounts owed to creditors, and apply exemptions. As for attorneys, who appear to fit within the definition of a debt relief agency, compliance may create conflicts with applicable rules of professional responsibility.

DEBTORS’ DUTIES UNDER 11 U.S.C. § 521 

Credit Counseling. Section 106 adds to the debtor’s duties under 11 U.S.C. § 521 a requirement to file a certificate from an approved nonprofit budget and credit counseling agency describing the prepetition services rendered to the debtor and a copy of the debt repayment plan, if any, developed by the agency.

Interests in Education Savings Accounts. The debtor must file with the court a record of any interest the debtor has in qualified educational savings accounts. See section 225.

Additional Filing Requirements. Section 315 imposes upon the debtor the duty to file a host of information in addition to that required under current law, including tax returns (although S. 420 refers only to federal tax returns), wage statements, calculations of income and expenses, and various statements and certifications. Creditors are entitled to copies of some of the debtor’s information, including tax returns. Safeguards must be implemented with respect to confidentiality of tax information and a study must be conducted regarding the effectiveness of the increased filing requirements, the need for greater debtor safeguards, and appropriate penalties for misuse of debtor tax information. 

Dismissal for Failure to Timely File Required Documents. Section 316 provides that an individual’s case under chapter 7 or 13 is automatically dismissed if the debtor fails to file all required information within 45 days from the date of the petition. The dismissal is effective on the 46th day and the court must enter an appropriate order on request of a party in interest. The debtor’s time to perform may be extended for up to 45 additional days if requested within the initial 45 days and if an extension is justified.

REAFFIRMATION AGREEMENTS

Under the Bills, reaffirmation agreements must include extensive disclosures using specific, mandated language. In addition, there is a presumption of an undue hardship on the debtor if, after deducting expenses, the debtor’s income is insufficient to pay the reaffirmed debt. The requirements apply to all reaffirmations, not just those for wholly unsecured debts, although certain exceptions are provided for credit unions. The Attorney General must designate individuals to have primary responsibility in carrying out enforcement activities relating to abusive reaffirmations of debt. See section 203.

Section 205 of S. 420 requires the General Accounting Office to conduct a study to determine the overall treatment of consumers in the reaffirmation process, including the policies and activities of creditors and the extent to which consumers are fully, fairly and consistently informed of their rights. 

SECURED CREDITORS AND LESSORS IN CERTAIN INDIVIDUAL CASES 

Disposition of Personal Property Security. Applicable only to individual chapter 7 debtors, section 304 prohibits the debtor’s retention of personal property in which a creditor holds a purchase money security interest unless the debtor reaffirms the debt or redeems the property within 45 days of the first § 341 meeting of creditors. If redeemed, the value may not be paid in installments over time. The debtor’s failure timely to act terminates the automatic stay and removes the property from the estate unless the court determines on motion of the trustee brought within the 45 day period that the property is of consequential value or benefit to the estate, orders adequate protection, and orders the debtor to deliver the collateral to the trustee.

Section 309 creates similar provisions with respect to the debtor’s retention of leased personal property that is not assumed by the trustee. Although not tied to the performance of 11 U.S.C. § 521 duties, this section similarly terminates the stay and removes the property from the estate. Specific mechanisms are set forth for negotiation of the debtor’s assumption of the property.

Similar provisions are also found in section 305, and the practical interaction of the three sections is not entirely clear. Section 305 also reduces the time granted to the debtor to both file and perform the statement of intention. Lessors and bailors are also similarly relieved from the automatic stay upon the debtor’s failure to perform. Finally, section 305 makes enforceable insolvency provisions of leases and, it appears, contracts granting security interests.

Valuation of Collateral. In individual chapter 7 and 13 cases, the value of personal property collateral is to be based on replacement value as of the petition date without deduction for costs of sale or marketing. Replacement value for property acquired for personal, family, or household use shall be the price a retail merchant would charge for property of that kind considering its age and condition at the time value is determined. See section 327 of H.R. 333 and section 326 of S. 420.

Valuation on Conversion. Chapter 13 valuations will apply to cases converted to chapter 11 or 12, but not chapter 7. If the case is converted to chapter 7, chapter 13 valuations are not applicable. Defaults not cured at the time of conversion have the effect given under applicable nonbankruptcy law, presumably without regard to the chapter to which the case was converted. See section 309.

CHAPTER 13 CASES 

Disposable Income. The current definition of disposable income is replaced by language that parallels the income and expense mandates under 11 U.S.C. § 707(b), as amended by the Bills. See section 102.

Plan Contents. A chapter 13 plan may not materially alter the terms of a qualified retirement account loan and any amounts required to repay such a loan shall not constitute disposable income under 11 U.S.C. § 1325. See section 224.

Domestic Support Obligations. A chapter 13 case may be converted or dismissed for failure to comply with the specific requirements set forth in section 213 regarding satisfaction of domestic support obligations.

Hearing on Plan Confirmation. The hearing on confirmation of the chapter 13 plan must be held between 20 and 45 days from the date of the first meeting of creditors. See section 317.

Plan Duration. Plan duration is tied to the income of the debtor and his spouse in relation to applicable state median incomes. If the income is equal to or greater than the applicable median, the plan must be not less than five years. If the income is less than the applicable median, the plan may not exceed three years unless the court, for cause, approves a longer period not to exceed five years. In either circumstance, the plan may be shorter if allowed unsecured claims are paid in full. See section 318.

Modification of Plan. Section 102(i) of S. 420 allows for a reduction in the amount of plan payments by the actual amount the debtor is required to expend for his or her own health insurance or that of a dependent who is not otherwise covered. If the debtor previously paid for coverage, modification is permitted only if there is a material increase in the amount paid. Debtors not previously insured must demonstrate that the amount is not materially larger than that incurred by a person in the debtor’s geographic area of similar income, expenses, age, and health status. In either event, the amount must be reasonable and necessary, and cannot have already been taken into account for the purpose of determining disposable income under 11 U.S.C. § 1325(b).

Holders of Secured Claims. Cramdown under 11 U.S.C. § 506 is eliminated for secured creditors with a purchase money security interest in a motor vehicle if the debt was incurred within five years under H.R. 333, or within three years under S. 420, of the petition date, or, for any other collateral, if the debt was incurred within one year of the petition date. See section 306.

Plans must provide that secured creditors retain their liens until the earlier of the payment of the underlying debt determined under nonbankruptcy law or discharge. If the case is dismissed or converted without plan completion, such liens shall be retained to the extent recognized by applicable nonbankruptcy law. See section 306.

Adequate Protection. Section 309 sets forth with specificity the time, amounts and conditions for making adequate protection payments, which generally provide creditors greater access to such funds than under present law.

PROPERTY OF THE ESTATE 

Exemptions

Residency Requirement for State Exemptions. To be subject to the exemption laws of a state, the debtor must be domiciled in the state for the 730 days immediately preceding the petition date. If the debtor did not live in any state for 730 days, then the debtor must use the exemptions of the state in which the debtor resided during the 180 days, or majority of the 180 days, before the 730 day period. See section 307.

Homestead Exemption. Both bills cap the aggregate amount the debtor may exempt under state or local law in the residence of the debtor or his dependent, whether real or personal, and a burial plot. Under section 322 of H.R. 333, a $100,000 cap is imposed on the interest acquired by the debtor in the two-year period preceding the filing of the petition. The cap does not apply to any interest in property transferred from the debtor’s principal residence acquired more than two years before the petition date to the current principal residence, if both are within the same state. Section 308 of S. 420 caps the exemption at $125,000 without the time references found in H.R. 333. Both exempt from this limitation the personal residence of a family farmer.

H.R. 333 further limits the homestead exemption under section 308. This section provides that the value of the debtor’s interest in a homestead or burial plot is reduced to the extent value is attributable to any portion of nonexempt property the debtor disposed of with the intent to hinder, delay, or defraud a creditor within seven years of filing the petition.

Household Goods. For purposes of avoiding a nonpossessory, nonpurchase money security interest in household goods under 11 U.S.C. § 522(f), section 313 provides a specific, detailed listing of what items constitute household goods and in what quantity. Within two years of the date of enactment, the EOUST must submit a report regarding utilization of these definitions, including the effect on debtors and the courts. 

Retirement Funds. Section 224 provides an exemption for retirement funds that are IRS qualified. Such funds include those for which a favorable determination under the Internal Revenue Code has been received as of the date of commencement of the case, those for which no determination to the contrary has been made if the fund is in substantial compliance, and, if the fund is not in substantial compliance, the debtor is not materially responsible for the failure.

An exempt fund does not lose that status by reason of a direct transfer or eligible rollover so long as the funds came from a qualified account and are deposited in such a fund within 60 days from distribution.

For assets in individual retirement accounts, other than simplified employee pensions or simple retirement accounts, there is a maximum limit of $1,000,000 in individual cases, which amount is to be indexed for inflation under 11 U.S.C. § 104. This monetary limit may be increased if the interests of justice require.

Exclusions

Employee Benefit Plan Participation Contributions. Section 323 of H.R. 333 and section 322 of S. 420 exclude from the estate amounts withheld or received by an employer from an employee’s wages payments that are contributions to qualified ERISA plans or health plans regulated by state law. Amounts withheld are not to be included in disposable income as defined by 11 U.S.C. § 1325(b)(2).

Education Savings. Under section 225, property of the estate does not exclude certain funds placed in qualified education savings accounts. In all cases, the designated beneficiary must be a child, stepchild, grandchild or step-grandchild of the debtor for the taxable year in which the funds were placed in the account. Adopted children and those placed in the debtor’s household to be adopted also qualify, as do foster children if they are members of the debtor’s family and their principal place of abode is the debtor’s home.

Qualified funds include those placed in qualified education individual accounts within a year of the petition date that are not excess statutory contributions and not pledged or promised to any entity in connection with any extension of credit. A monetary aggregate limit of $5,000 applies to contributions made between one and two years prior to the filing of the petition. Contributions to qualified state tuition programs are also excluded from the estate, with similar monetary limitations.

Property Not Subject to Redemption. Property of the estate would exclude property that serves as collateral for certain loans where the transferee has possession of the property, the debtor has no obligation to repay the loan, or redeem or repurchase the property at a specific price, and neither the debtor nor the trustee has exercised any right of redemption provided under contract or state law. See section 1231 of H.R. 333 and section 1230 of S. 420.

DISCHARGE 

Exceptions to Discharge

Chapter 13 Superdischarge. Section 314 requires that certain debts previously dischargeable in chapter 13 cases be excepted from discharge. Nondischargeable debts in chapter 13 cases would include those specified in 11 U.S.C. § 523(a)(2), (3), (4), (5), (8) and (9). In addition, debts for restitution or criminal fine included in a sentence on the debtor’s conviction of a crime, and debts for restitution or damages awarded in a civil action as a result of the debtor’s willful or malicious injury that caused personal injury or death, are nondischargeable.

Student Loans. The exception to discharge for student loans is expanded to include all student loans, not just those made by governmental units or nonprofit entities. All such debts are nondischargeable unless paying them presents an undue hardship on the debtor or his dependents. See section 220.

Certain Fees Imposed by the Courts. Section 301 amends the present exception to discharge found at 11 U.S.C. § 523(a)(17) for fees imposed by courts for the filing of certain cases, motions, complaints, and appeals to limit the exception to such fees imposed on prisoners.

Debts Incurred to Pay Nondischargeable Tax Debts. Present law renders nondischargeable debts incurred to pay tax debts owed to the United States government that would be nondischargeable under 11 U.S.C. § 523(a)(1). Section 314 adds a similar provision for taxes owed to governmental units other than the United States.

Condominium Fees. The present exception to discharge for fees associated with the debtor’s ownership interest in condominium or similar associations is expanded to encompass all such fees and assessments without respect to whether the debtor or a tenant continues to occupy the premises. See section 412.

Luxury Goods or Services. The presumption of nondischargeability for luxury goods or services under § 523(a)(2)(C) is expanded. Consumer debts owed to a single creditor for luxury goods or services within 90 days before the petition date are presumed nondischargeable, if exceeding the aggregate of $250 under H.R. 333 or $750 under S. 420. The presumption applies to cash advances aggregating more than $750 within 70 days before the petition. Luxury goods and services does not include goods or services reasonably necessary for the support or maintenance of the debtor or a dependent, but there is no similar support exception for cash advances. See section 310.

Debts Related to Driving Under the Influence. The present exception to discharge found at 11 U.S.C. § 523(a)(9) for debts related to personal injury or death caused by the debtor’s operation of a motor vehicle while under the influence of alcohol, drugs or other substance is expanded to include the debtor’s operation of a vessel or aircraft. See section 1209.

Property Settlements. The relative hardship test under 11 U.S.C. § 523(a)(15) is eliminated, resulting in nondischargeability for all such debts. The requirement that the creditor affirmatively seek a determination of nondischargeability under 11 U.S.C. § 523(c) is also eliminated. See section 215.

Loans from Qualified Retirement Accounts. Section 224 provides an exception to discharge for amounts owed to qualified retirement accounts that are permitted under ERISA or from a thrift savings plan.

Dischargeability in Business Cases. Section 321 of both Bills impose requirements on individual chapter 11 debtors. In H.R. 333, section 321(d) is written in such a way that the nondischargeability provisions of 11 U.S.C. § 523(a) would become applicable in business bankruptcy cases under chapter 11.

Debts Incurred Through Violations of Laws Relating to the Provision of Lawful Goods and Services. Section 328 of S. 420 provides that certain debts related to the debtor’s interference with another’s provision or acquisition of lawful goods or services are nondischargeable. This is the compromise version of the Schumer amendment, which, in the 106th Congress, addressed debts relating to intimidation or violence at abortion clinics. As currently written, the effect of this provision is not clear.

Federal Election Law Fines and Penalties. Section 1236 of S. 420 makes nondischargeable fines or penalties imposed under federal election law.

Effect of Discharge

The discharge injunction under 11 U.S.C. § 524 is violated by a creditor’s willful failure to credit payments in the manner required under a confirmed plan if such failure causes material injury to the debtor. This provision does not apply if the plan is dismissed, in default, or the creditor has not received payments required to be made under the plan. The discharge injunction does not apply to any act of a secured creditor retaining a lien on the debtor’s real property that is the principal residence if the act is in the ordinary course of business between the debtor and creditor and the act is limited to seeking or obtaining periodic payments associated with a valid lien in lieu of pursuit of in rem relief to enforce the lien. See section 202.

Extended Period Between Discharges

Both Bills provide that chapter 7 debtors may not receive a discharge if a previous chapter 7 discharge was issued in the previous eight years, rather than the current time restriction of six years. Under H.R. 333, chapter 13 debtors may not receive a discharge if a discharge was received in a case under any chapter within the previous five years. Under S. 420, a chapter 13 debtor may not receive a discharge if a discharge was received in a case filed under chapter 7, 11, or 12 within three years of the petition date. If the previous case was filed under chapter 13, the time limit is two years, which the court may shorten if the debtor demonstrates extreme hardship requiring that a chapter 13 case be filed. See section 312.

PRIORITY CLAIMS 

A new priority is created for claims arising from personal injury or death caused by the debtor’s operation of a motor vehicle while under the influence of alcohol, drugs or other substance. Such claims are given ninth priority status. See section 223.

Domestic support obligations, defined in section 211, are given first priority payment status under 11 U.S.C. § 507(a). Included within this priority are debts owed to governmental units. See section 212.

Section 329 of S. 420 creates an administrative expense priority for certain back wages and benefits awarded against the debtor in a court action or action by the National Labor Relations Board with respect to the debtor’s violation of federal or state law, unless the court determines that the award will substantially increase the probability of layoff or termination of current employees or the nonpayment of support obligations during the case.

GENERAL BUSINESS BANKRUPTCY PROVISIONS 

Time Periods for Chapter 11 Plan Filing. The time periods for filing a plan under 11 U.S.C. § 1121 may be extended for cause under current law. Section 411 imposes specific time limits on these extensions. The debtor’s exclusivity period may be extended for no more than 18 months from the date of the order for relief. Extensions for plans that may be filed by other parties in interest may not exceed 20 months from the date of the order for relief. See section 411.

Postpetition Disclosure and Solicitation. Section 431 amends the definition of "adequate information" at 11 U.S.C. § 1125(a) to require the court, in determing whether a disclosure statement provides adequate information, to consider the complexity of the case, the benefit of additional information to creditors and other parties in interest, and the cost of providing additional information.

Conversion or Dismissal of Chapter 11 Case. Section 442 expands the grounds for conversion or dismissal, and the court is required to convert or dismiss the case if the movant establishes cause. The expanded grounds to establish cause include substantial as well as continuing loss or diminution of the estate, gross mismanagement, and failing to maintain appropriate insurance, pay taxes and required fees, or comply with applicable reporting requirements. Also included are unauthorized use of cash collateral that is harmful to a creditor, the failure to comply with a court order, to file a disclosure statement or plan, to timely confirm a plan, the inability to consummate a plan, material default under a confirmed plan, and revocation of a confirmation order or termination of a plan.

The court may not grant the requested relief if the debtor or other party in interest objects to the motion and establishes that a plan with a reasonable possibility of being confirmed will be filed in a reasonable time and, if the grounds include an act or omission of the debtor, that there exists a reasonable justification and cure will be provided within a reasonable time fixed by the court. The details of the two Bills vary somewhat in this respect. Perhaps most important, under H.R. 333, the party opposing conversion or dismissal bears the burden of proof, but S. 420 appears to impose only a burden of production.

If grounds exist for conversion or dismissal, section 442 permits the court to instead appoint a trustee or examiner if such appointment is in the best interest of creditors and the estate.

The hearing must be held not later than 30 days after the motion is filed, and the court is required to decide the matter not later than 15 days after commencement of the hearing. These deadlines need not be met if the movant expressly consents to a continuance for a specific period of time or compelling circumstances prevent the court from meeting the established time limits.

Payment of Interest. Section 444 provides that the debtor may make payments from rents or other income not withstanding 11 U.S.C. § 363(c)(2) in cases with respect to single asset real estate. These payments are equal to the nondefault contract rate and are based on the value of the creditor’s interest in the real estate. 

Executory Contracts and Unexpired Leases. Section 404 requires that the trustee assume or reject unexpired leases of nonresidential real estate by the earlier of 120 days from the order for relief or the date of the entry of the order confirming a plan. If not assumed or rejected, the lease is deemed rejected and the trustee must immediately surrender to the property to the lessor. An extension of up to 90 days may be granted for cause on motion of the trustee or lessor, but further extensions are permitted only upon prior written consent of the lessor.

An administrative expense priority is created for lessors of nonresidential real property whose leases are assumed and subsequently rejected. Included is the sum equal to all monetary obligations due, excluding those arising from or relating to a failure to operate or penalty provisions, for the period of two years following the later of the date of rejection or actual turnover without reduction for setoff except for sums actually received or to be received from a nondebtor. The remainder of the lessor’s claim is determined according to 11 U.S.C. § 502(b)(6). See section 445.

Section 328 of H.R. 333 and section 327 of S. 420 concern defaults based on nonmonetary obligations. Current 11 U.S.C. § 365(b)(2)(D), which provides one of the circumstances under which the trustee need not cure defaults, is amended to replace "penalty rate or provision" with "penalty rate or penalty provision." Language is also added to 11 U.S.C. § 363(b)(1), which requires the trustee to cure defaults, that relieves the trustee from curing defaults arising from the failure to perform nonmonetary obligations under an unexpired lease of real property, if cure is impossible by performing nonmonetary acts at and after the time of assumption. An exception is created where the default arises from a failure to operate in accordance with the lease, in which case the default shall be cured by performance and pecuniary losses must be compensated.

Single Asset Real Estate. Section 1201 amends the definition to clarify that debtors who are family farmers are not included. Also, the aggregate debt limit is eliminated.

Nondischargeability. Section 321 of both Bills impose requirements on individual chapter 11 debtors. In H.R. 333, section 321(d) is written in such a way that the nondischargeability provisions of 11 U.S.C. § 523(a) would become applicable in business bankruptcy cases under chapter 11.

Preservation of Consumer Claims and Defenses. Section 204 of S. 420 amends 11 U.S.C. § 363 to provide that, in a case under any chapter involving the sale consumer credit transactions, the purchaser remains subject to all claims and defenses related to the contract or transaction. 

Privacy. Section 231 of S. 420 provides that the sale of personally identifiable information subject to a privacy policy of the debtor in effect at the time of the bankruptcy filing must be consistent with that policy. Section 232 of S. 420 requires the appointment of an ombudsman to advise the court of the effect on consumer privacy in the event of the sale of personally identifiable information.

Employee Benefit Plans. Section 420 of S. 420 requires, in a case under any chapter, the debtor or trustee to continue to perform the obligations required of an employee benefit plan administrator, if the debtor had done so prior to the filing of the petition.

SMALL BUSINESS BANKRUPTCY PROVISIONS 

Definition. A "small business debtor" is defined by section 432 as a person engaged in commercial or business activities that has aggregate noncontingent, liquidated debt of not more then $3 million as of the date of the petition or the order for relief, excluding debts owed to affiliates or insiders. This definition includes any affiliate of such person that is also a debtor, but excludes any person whose primary activity is the business of owning or operating real property or activities incidental thereto. Also excluded is any member of a group of affiliated debtors that has aggregate noncontingent, liquidated debt in an amount greater than $3 million, excluding debts owed to affiliates or insiders. This definition applies only if no committee of unsecured creditors has been appointed or, if such a committee has been appointed, the court determines that it is not sufficiently active and representative to provide effective oversight of the debtor. 

Postpetition Disclosure and Solicitation. Section 431 permits the court to determine that the plan itself provides adequate information and that a separate disclosure statement is not necessary, and may conditionally approve a disclosure statement subject to final approval after notice and hearing. Acceptances and rejections may be based on a conditionally approved disclosure statement, but the disclosure statement must be mailed not less than 20 days before the plan confirmation hearing. Finally, this section permits the court to combine the hearing on the disclosure statement with that on confirmation of the plan.

Reporting Requirements. Section 434 requires small business debtors to file periodic reports concerning profitability, projected cash receipts and disbursements, compliance with postpetition bankruptcy requirements and requirements relating to taxes and other governmental filings. This section does not take effect until 60 days after rules are adopted pursuant to section 435.

Standard Form Disclosure Statement and Plan. Section 433 requires that standard form disclosure statements and plans for reorganization be proposed for adoption that are designed to achieve a practical balance between the reasonable needs of the courts, the U.S. trustee, creditors and other parties in interest for reasonably complete information and economy and simplicity for debtors. Section 435 similarly requires the development of forms and appropriate rules concerning reporting requirements imposed by section 434.

Duties of the Trustee or Debtor in Possession. Among the duties affirmatively imposed in small business cases are the filing with the court of balance sheets and tax returns, attending all scheduled meetings and conferences, timely complying with bankruptcy and tax requirements, and allowing the U.S. trustee to inspect the debtor’s business premises, books and records. See section 436. 

Concurrently, section 439 requires the U.S. trustee to conduct an initial interview with the debtor, investigate the debtor’s viability, inquire about the debtor’s business plan, inform the debtor of its various obligations, review, if appropriate and advisable, the debtor’s business premises, books and records, and tax returns, and attempt to identify as promptly as possible whether the debtor will be unable to confirm a plan. If the U.S. trustee finds material grounds for conversion or dismissal of the case, there is an affirmative duty to promptly apply to the court for relief.

Plan Filing and Confirmation Deadlines. Section 437 provides that only the debtor may file a plan until after 180 days from the order for relief. The plan and any necessary disclosure statement must be filed not later than 300 days from the order for relief. Section 437 also provides the standards for extending or reducing these deadlines. 

Section 438 of H.R. 333 requires that the plan be confirmed not later than 175 days after the order for relief, unless extended as provided in the provisions found in section 437. Obviously, H.R. 333 is technically flawed. Section 438 of S. 420 requires that the plan be confirmed not later than 45 days from the filing of the plan, with specific provisions for an extension of time.

Study. Section 443 requires a study to determine the factors that cause small businesses to seek bankruptcy relief under chapter 11 and how the bankruptcy laws may be made more effective and efficient in assisting small businesses in remaining viable.

MISCELLANEOUS CHAPTER 11 PROVISIONS 

Additional Requirements in Individual Cases. Section 321 creates a variety of requirements applicable only to individual chapter 11 debtors that make such a case roughly analogous to one under chapter 13. Individual chapter 11 debtors must also comply with the specific requirements set forth in section 213 regarding satisfaction of domestic support obligations.

Committees. Section 405 authorizes the court to change the composition of chapter 11 committees if the change is necessary to ensure adequate representation. The court also may order the U.S. trustee to appoint a creditor that is a small business, as defined by 15 U.S.C. § 632(a)(1), if that creditor holds a claim that is disproportionately large in comparison to its gross revenue. This section also requires the committee to provide access to information to creditors who are not appointed to the committee, to solicit and receive comments from such creditors, and to be subject to court order compelling additional reports or disclosures to such creditors.

Postpetition Disclosure and Solicitation. Under section 408, postpetition solicitation of votes is permitted prior to court approval of a disclosure statement where there is a prepackaged plan of reorganization. This provision is limited to holders of claims solicited in accordance with applicable nonbankruptcy law prior to commencement of the bankruptcy case.

Utility Service. Section 417 specifically sets forth what constitutes assurance of payment, expressly excluding the granting of an administrative expense priority, for utility service providers. Unless adequate assurance is provided, the utility is permitted to alter, refuse, or discontinue service to the debtor. The utility also may recover or set off against a security deposit without notice or order of the court.

Asset Disclosure Reports. Chapter 11 debtors must file and serve periodic reports disclosing the value, operations, and profitability of any closely held corporation, partnership, or other entity in which the debtor holds a substantial or controlling interest. Applicable rules and forms are to be proposed for adoption concerning such disclosures. See section 419.

AVOIDANCE 

Generally. Trustee actions to recover money or property on a nonconsumer debt against a noninsider of less than $10,000 must be filed in the judicial district of the defendant. See section 410.

Section 1228 of H.R. 333 and section 1227 of S. 420 expand the limitation on the trustee’s avoidance powers relative to a seller of goods’ right of reclamation. The reclamation period is extended from 10 to 45 days or, if the 45 day period expires after the commencement of the case, within 20 days from commencement. The seller’s failure to provide notice to the debtor as required does not extinguish the seller’s right to assert a claim for an administrative expense. That administrative expense claim is for the value of goods and services received by the debtor within 20 day before the commencement of the case under S. 420, and 20 days after commencement under H.R. 333.

Preferences. The trustee may not avoid a transfer made to a creditor if the transfer was part of an alternative repayment plan created by an approved credit counseling agency. See section 201.

The period during which perfection of a security interest is deemed made at the time of transfer is extended from ten to 30 days. See section 403.

Under section 409, the trustee may not avoid preferential payments made in the ordinary course of business between the debtor and the transferee. Also disallowed is the avoidance of transfers in nonconsumer cases that aggregate less than $5,000.

Section 1213 clarifies that a transfer made between 90 days and one year of the peitition shall be considered avoided only with respect to the insider.

Section 1223 of H.R. 333 and section 1222 of S. 420 protect creditors from preference actions by extending from 20 to 30 days the period within which a lien may be perfected after the debtor acquires possession of the collateral.

Statutory Liens. Section 406, which is substantially similar but not identical in the Bills, prohibits the trustee’s avoidance of warehousemen’s liens for storage, transportation, or other costs incidental to the storage and handling of goods. This prohibition shall be applied in a manner consistent with applicable state law similar to that provided in § 7-209 of the Uniform Commercial Code.

THE AUTOMATIC STAY 

Exceptions from the Stay

Securities self-regulatory organizations may commence or continue an investigation of the debtor or an action other than one for monetary sanctions without obtaining relief from the stay. See section 401.

An exception from the automatic is created so that a debtor’s employer may withhold and collect from a debtor’s wages amounts to be used for payments relating to a loan from an ERISA qualified retirement plan or from a qualified thrift savings plan. See section 224.

An exception to the automatic stay is created to proceed against real property under the circumstances described in the following paragraph as provided for in section 303 of the Bills. In addition, acts to enforce liens against real property may proceed without obtaining relief from the stay if the debtor is ineligible under 11 U.S.C. § 109(g) or the case was filed in violation of a bankruptcy court order in a prior case prohibiting the debtor from filing another case. See section 303.

Section 311 creates several exceptions to the automatic stay for lessors of the debtor’s residential property. Under H.R. 333, the exception to the stay permits:

· The continuation of any eviction, unlawful detainer action, or similar proceeding by a lessor against a debtor involving residential real property in which the debtor resides as a tenant under a rental agreement; 

· The commencement of any eviction, unlawful detainer action, or similar proceeding by a lessor against a debtor involving residential real property in which the debtor resides as a tenant under a rental agreement that has terminated by its terms or applicable law; 

· Eviction actions based on endangerment to property or person or the use of illegal drugs. 

· Any transfer that is not avoidable under 11 U.S.C. §§ 544 or 549.

S. 420 does not address the last of these. Regarding the actions the lessor may take, S. 420 is more restrictive than H.R. 333, requiring certifications by the lessor and hearings on the issues raised. Moreover, S. 420 delays the effectiveness of the exception to the stay until after the various requirements are met. Thus, S. 420 serves more as the mechanism for these lessors to obtain relief from the stay than as an actual exception to it.

Section 1226 of H.R. 333 and section 1225 of S. 420 create an exception to the automatic stay for the creation or perfection of a statutory lien for an ad valorem property tax, or a special tax or assessment on real property, whether or not ad valorem, imposed by a governmental unit if the tax or assessment comes due after the petition date.

A number of actions may be taken with respect to domestic support obligations under section 214 as discussed below.

Relief from and Termination/Inapplicability of the Stay

Individual Serial Filer Provisions. Section 302 provides that in single or joint individual cases under chapters 7, 11, or 13, the stay terminates automatically on the 30th day after filing if the debtor had a case that was pending but dismissed within one year, unless the dismissal was under 11 U.S.C. § 707(b) and the subsequent case was filed under another chapter.

A party in interest may request that the court order that the stay remain in effect, with such conditions or limitations that the court may impose, after notice and hearing completed before the expiration of the 30 day period. To prevail, the party must demonstrate that the filing is in good faith as to all creditors to be stayed.

The later case will be presumed not filed in good faith, which presumption may be rebutted by clear and convincing evidence, if, as to all creditors:

· More than one previous case was pending within the previous year; 

· A previous dismissal was based on the debtor’s failure to file or amend required documents without substantial excuse, but mere inadvertence or negligence is not a substantial excuse unless caused by debtor’s counsel, the failure to provide adequate protection, or the failure to perform the terms of a confirmed plan; or 

· There has not been a substantial change in the financial or personal affairs of the debtor since the next most previous case, nor is there any reason to conclude that the case will conclude in a discharge or a confirmed plan that will be fully performed, as the case may be.

The presumption of a lack of good faith exists as to any single creditor that commenced an action for relief from stay in a previous case, and that action was still pending or resolved in favor of the creditor at the time of dismissal.

If a single or joint case is filed by or against an individual debtor and two or more such cases were pending but dismissed within the previous year, other than refiling after dismissal under 11 U.S.C. § 707(b), no stay goes into effect upon the filing of the last case. Substantially similar provisions regarding presumptions of a lack of good faith apply.

Reference must also be made to section 106 regarding the presumption that a case is not filed in good faith. That section states that if the debtor’s previous case was dismissed based on the creation of a debt repayment plan with an approved credit counseling agency, and a subsequent bankruptcy case is later commenced, there is no presumption that good faith is lacking.

If a creditor proceeds against the debtor in the good faith belief that the foregoing applies and the stay has terminated or not gone into effect, the present provision for sanctions for willful violations of the stay is limited, and the court may award only actual damages. See section 441.

Section 303 allows the court to grant relief from the stay to a creditor with a secured claim against the debtor’s real estate if the court finds the filing of the petition was part of a scheme to delay, hinder and defraud creditors that involved either transfer of an interest of the debtor in the real estate without the secured creditor’s consent or court approval, or multiple bankruptcy filings affecting the real estate. 

An order granting relief under this section shall be binding in any other bankruptcy case purporting to affect the real estate not later than two years from the date of entry of the order for relief from stay if the order is recorded in compliance with state law. An exception is created based on changed circumstances or for good cause shown, after notice and hearing. An exception to the automatic stay is also created to proceed against the property in a subsequent case within the two year period.

Personal Property Collateral in Individual Cases. Section 305 provides that, in individual cases under chapters 7, 11, or 13, the automatic stay terminates with respect to personal property collateral or leased personal property and the property is no longer property of the estate if the debtor fails timely to file a statement of intention, fails timely to perform the stated intent, or fails to assume an unexpired lease if the trustee has not done so. An exception is created if the court, on motion of the trustee before the debtor’s time to act expires and after notice and hearing, determines the property is of consequential value or benefit to the estate, orders adequate protection, and orders that any collateral be delivered to the trustee.

Relief from the Stay in Individual Cases. In individual cases under chapters 7, 11, or 13, the automatic stay terminates on the 60th day after a motion for relief is filed unless a final decision has already been rendered or the 60 day period is extended by agreement of all parties in interest or for a specific period of time as ordered by the court, for good cause as described in findings made by the court. See section 320.

Small Business Serial Filer Provisions. Section 441 appears intended to affect small business debtors in a manner similar to the effect of section 303 on individuals. Section 441 provides that the automatic stay does not apply in a case in which the debtor:

· Is a debtor in a small business case pending at the time the petition is filed; 

· Was a debtor in a small business case that was dismissed for any reason by an order that became final in the two year period ending on the date of the order for relief entered with respect to the petition; 

· Was a debtor in a small business case in which a plan was confirmed in the two year period ending on the date of the order for relief entered with respect to the petition; or 

· Is an entity that has succeeded to substantially all of the assets or business of a small business debtor described in any of the foregoing.

The stay does apply if the case was filed involuntarily and without collusion between the debtor and its creditors, or if the debtor proves both that the filing of the present petition results from circumstances beyond the debtor’s control that were not foreseeable and that it is more likely than not that the court will confirm a feasible plan, but not a liquidation plan, within a reasonable period.

BANKRUPTCY PROFESSIONALS AND CASE ADMINISTRATION 

Filing Fees

The filing fee for chapter 7 is changed to $160 under section 325 of H.R. 333 and section 324 of S 420, and the fee for chapter 13 is changed to $150. There is also a reallocation of the percentages that are to be contributed to the U.S. trustee system fund.

A waiver of the chapter 7 filing fees and other fees related to the case is provided for in section 418. To qualify, the debtor’s income must be less than 150 percent of the official poverty line and the debtor must be unable to pay the applicable fee in installments.

Meetings of Creditors & Scheduling Conferences

Meeting of Creditors. The court is authorized to waive the requirement of a meeting of creditors after notice and hearing if the debtor files a prepackaged plan of reorganization. See section 402.

At the § 341 meeting of creditors in chapter 7 and 13 cases, creditors holding consumer debts or their nonattorney representatives may appear without counsel and a representative may appear on behalf of more than one creditor. The section abrogates any state or federal law, state constitution, or court rule requiring that representation be by an attorney. See section 413.

Scheduling Conferences. Court discretion in holding status conferences is removed by section 440, which requires that such conferences be held as are necessary to further the expeditious and economical resolution of the case.

Bankruptcy Professionals

Jurisdiction. The district court is granted exclusive jurisdiction to decide matters arising from 11 U.S.C. § 327 concerning employment of professional persons. See section 324 of H.R. 333 and section 323 of S. 420.

Judicial Review of Decisions Affecting Trustees. Section 1232 of H.R. 333 and section 1231 of S. 420 permit trustees to obtain judicial review of decisions involving termination of appointments, cessation of assignment of cases, or denial of a claim for actual, necessary expenses. The trustee must first exhaust all administrative remedies. An agency decision must be affirmed unless it is unreasonable and without cause.

Disinterestedness. Section 414 amends the definition of a disinterested person, eliminating the per se disqualification of investment bankers previously retained by debtors or their attorneys.

Compensation. Factors for the court to consider in awarding compensation to a professional person in a bankruptcy case will expressly include whether the person is board certified or otherwise has demonstrated skill and experience in the bankruptcy field. See section 415.

Section 326 of H.R. 333 and section 325 of S. 420 amend 11 U.S.C. § 504 to permit fee sharing in connection with a bona fide public service attorney referral program operating in accordance with applicable nonbankruptcy law and rules of professional responsibility.

Section 407 requires that the court treat as a commission trustee compensation under 11 U.S.C. § 326.

Section 1206 permits professionals to be employed on a fixed or percentage fee basis.

Section 1208 amends 11 U.S.C. § 503(b)(4) to exclude compensation to members of committees for expenses incurred in the performance of their duties.

Section 1225 of H.R. 333 and section 1224 of S. 420 provide for compensation of trustees for services in cases converted or dismissed pursuant to amended 11 U.S.C. § 707(b). The section sets forth the manner and amounts of compensation 

Bankruptcy Courts

Section 1224 of H.R. 333 and section 1223 of S. 420, which vary slightly, provide for additional bankruptcy judgeships in various districts and extends some existing judgeships.

Section 1227 of H.R. 333 and section 1226 of S. 420 require the development of materials and conducting of training as may be useful to the courts in implementing this reform legislation, including the means testing and reaffirmation provisions.

Miscellaneous

The Attorney General must designate individuals responsible for addressing violations relating to materially fraudulent statements in bankruptcy schedules that are intentionally false or intentionally misleading. The courts are required to establish procedures for referring any such cases for investigation. See section 203.

Section 1234 of H.R. 333 and section 1233 of S. 420 provide for expedited appeals of bankruptcy court decisions, but the two sections are not the same. Under H.R. 333, a bankruptcy court order is deemed to be an order of the district court, which can then be heard by the court of appeals under certain circumstances. This provision applies upon the expiration of 30 days following the filing of the appeal in the district court unless either the parties agree to have the district court hear the appeal, or the district court decides the appeal or extends the 30 day time period.

S. 420 provides that the court of appeals may authorize an immediate appeal of an order or decree, not otherwise appealable, if certified to involve 1) a substantial question of law, 2) a question of law requiring resolution of conflicting decisions, or 3) a matter of public importance. This section also sets forth the procedural rules, which are applicable until rules of practice and procedure are promulgated.

DOMESTIC SUPPORT OBLIGATIONS 

Obligations now classified as alimony, maintenance and support are specifically defined as "domestic support obligations." A number of changes are made to existing bankruptcy law aimed at the enforcement and collection of such obligations, child support in particular. See generally Title II, Subtitle B.

Domestic support obligations are defined as debts that accrue before or after entry of an order for relief, including interest that accrues under applicable nonbankruptcy law, that is:

· Owed to or recoverable by a spouse, former spouse, or child, or the child’s parent, legal guardian, or responsible relative, or a governmental unit; 

· In the nature of alimony, maintenance, or support, (including assistance provided by a governmental unit) of a spouse, former spouse, child, or child’s parent, without regard to whether such debt is expressly so designated; 

· Established or subject to establishment before or after the order for relief by reason of a separation agreement, divorce decree, or property settlement agreement; order of a court of record; or determination made in accordance with applicable nonbankruptcy law; and 

· Not assigned to a governmental entity, unless voluntarily assigned for the purpose of collection.

Domestic support obligations owed as of the petition date are made first priority under 11 U.S.C. § 507(a), and the priority includes claims made by a governmental unit by virtue of assignment. Confirmation of a plan under chapters 11, 12, or 13 is subject to extensive requirements involving payment of domestic support obligations, including full payment of amounts owing after the filing of the petition. Under chapters 12 and 13, "disposable income" is redefined to take account of the debtor’s required payments for postpetition domestic support obligations.

The present exception to the automatic stay for actions related to domestic issues is also expanded. Excepted from the stay are actions 

· To establish paternity; 

· To establish or modify a domestic support obligation order; 

· To dissolve a marriage except to the extent the action involves division of property that is property of the estate; 

· Regarding domestic violence; 

· For the collection of domestic support obligations from property that is not property of the estate; 

· With respect to the withholding of income that is property of the estate or of the debtor for payment of a domestic support obligation under a judicial or administrative order; 

· To withhold, suspend or restrict the debtor’s driver’s license, professional licenses and recreational licenses; 

· To report overdue support owed by a parent to any consumer reporting agency; 

· To intercept tax refunds; or 

· To enforce certain medical obligations.

Trustees in chapters 7, 11, 12, and 13 have a variety of duties imposed upon them with respect to domestic support obligations, including specific notice requirements to the holders of such claims and the applicable state enforcement authority of various information concerning the debtor, the debtor’s bankruptcy case, and the holder’s rights under applicable nonbankruptcy law. Creditors may also be called upon to supply information about the support obligor, although such creditors are relieved from liability to the debtor on account of making such disclosure.

Section 230 requires a study by the Comptroller General of the feasibility, effectiveness, and cost of requiring the courts and trustees to provide the names and Social Security numbers of individual debtors to the Office of Child Support Enforcement for the purpose of allowing the Office to determine whether the debtor has outstanding child support obligations. A report must be submitted by 300 days from the date of enactment. Presumably, this relates to the trustees’ duties discussed in the previous paragraph.

Finally, the Bills make technical corrections to 11 U.S.C. §§ 523(a)(5) and 547(c)(7) to take account of the newly created definition of domestic support obligations. A similar change is made to 11 U.S.C. § 522(c)(1), although this change also appears to be a bit broader, stating that exempt property shall be liable for domestic support obligations notwithstanding any provision of applicable nonbankruptcy law to the contrary.

MUNICIPAL BANKRUPTCY 

Title V of the Bills minimally affect chapter 9 bankruptcies. Provisions related to securities and commodities contracts, swap agreements and repurchase agreements are made applicable to such cases. A technical change is also made with respect to the order for relief.

BANKRUPTCY DATA 

Title VI of the Bills set forth an array of requirements for the review, compilation and dissemination of data regarding consumer bankruptcy cases, including audits of such cases to determine the veracity of information provided by debtors. Among the information to be reviewed are data concerning debtors’ income and expenses, the proportional share of nondischargeable debt, quantity of reaffirmation agreements, failures to complete confirmed plans, creditor misconduct, and imposition of sanctions under Rule 9011. Most data is to be made publicly available.

BANKRUPTCY TAX PROVISIONS 

Title VII generally concerns the treatment of various issues relating to tax claims in bankruptcy. Note that there are provisions relating to taxes in addition to those contained in Title VII.

Subordination of Tax Liens. Under section 701, ad valorem taxes would not be subordinated and, thus, must be paid prior to other administrative claims. All other taxes would be subordinated only to wage claims. Accordingly, employees owed prepetition wages would be more likely to be guaranteed payment. Other professionals and creditors, however, may not be paid. The trustee must exhaust other resources before subordinating liens.

Fuel Tax Claims. Section 702 provides that a claim arising from the liability of the debtor for fuel use tax assessed consistent with the requirements of 49 U.S.C. § 31705 may be filed in the base jurisdiction designated pursuant to the International Fuel Tax Agreement. If so filed, that claim shall be treated as a single claim.

Notice to Taxing Authorities. Section 703 requires the clerk to maintain a listing of designated addresses of taxing authorities for requesting determination of a tax and describing where further information regarding the request may be found. If no address is designated, the request may be served at the address for filing a return or protest.

Rate of Interest on Tax Claims. Section 704 provides that interest be determined under applicable nonbankruptcy law for tax claims that require payment of interest, including those for which interest enables the creditor to receive the present value of the allowed amount of the tax claim. The interest rate applicable to a confirmed plan of reorganization is to be determined as of the month of confirmation.

Priority Tax Claims. Section 705 extends the tolling periods applicable to other bankruptcy cases and pending offers in compromise and installment agreements. Priority status is determined based on when the tax was incurred rather than when it was assessed under section 706.

Discharge of Taxes in Chapter 13. Certain tax obligations are made nondischargeable in chapter 13 cases, but the language used in section 707 makes determination of affected taxes difficult.

Discharge of Taxes in Chapter 11. Section 708 provides that the confirmation of a chapter 11 plan does not discharge a corporate debtor from fraudulent debts described in 11 U.S.C. § 523(a)(2) or for a tax or customs duty with respect to which the debtor made a fraudulent return or willfully attempted in any manner to evade or defeat that tax or duty. S. 420 limits the applicability of § 523(a)(2) to subparagraphs (A) and (B), presumably because subparagraph (C) deals with consumer debts, relating to debts owed to a domestic governmental unit or a person as the result of an action under chapter 37 of title 31 or similar state statute.

Stay of Tax Proceedings. The present stay of proceedings before the United States Tax Court concerning the debtor is limited by section 709 to determinations of a corporate debtor’s tax liability for a taxable period the bankruptcy court may determine or concerning an individual debtor’s tax liability for a taxable period ending before the order for relief.

Periodic Payment of Taxes in Chapter 11 Cases. Section 710 requires regular installment payments in cash, rather than deferred cash payments, for certain tax claims. The payment period may not exceed five years from the order for relief and payment may not be in a manner less favorable that the plan’s most favored treatment of nonpriority unsecured claims. Secured claims that otherwise qualify as priority tax claims but for their secured status must be paid in the same manner and over the same period.

Avoidance of Statutory Liens. Section 711 amends 11 U.S.C. § 545(2) to permit the trustee’s avoidance of a statutory lien to the extent the lien "is not perfected or enforceable at the time of the commencement of the case against a bona fide purchaser that purchases such property at the time of the commencement of the case, whether or not such a purchaser exists, except in any case in which a purchaser is a purchaser described in section 6323 of the Internal Revenue Code of 1986, or in any other similar provision of State or local law." The amendment is underlined. The effect of this amendment is not clear.

Payment of Taxes in the Conduct of Business. Section 712 requires that taxes be paid when they come due during the course of a bankruptcy case unless payment is excused under a specific provision of the Bankruptcy Code or if the tax is a property tax on property abandoned within a reasonable time. A chapter 7 trustee may defer some tax payments until final distribution. Administrative expense priority is given to both secured and unsecured ad valorem taxes, and the government need not file a request for payment. An amendment to 11 U.S.C. § 506(c) specifically permits ad valorem taxes to be surcharged against the estate.

Tardily Filed Priority Tax Claims. The title of this section is misleading because, as written, section 713 applies to all priority claims. Present law requires the trustee to make distribution first to priority claimants whose claims are timely filed or tardily filed before the trustee commences distribution. Section 713 amends this latter requirement such that the tardily filed claim must be filed by the earlier of the date that is ten days after mailing to creditors of the summary of the trustee’s final report or the date on which distribution is commenced.

Income Tax Returns Prepared by Tax Authorities. Section 714 amends 11 U.S.C. § 523(a)(1) to provide that a tax return means a return that satisfies the requirements of applicable nonbankruptcy law. The term also includes a return prepared by local, state, or federal taxing authorities, or a written stipulation to a judgment or final order entered in a nonbankruptcy tribunal. Excluded is a return made pursuant to section 6020(b) of the Internal Revenue Code or similar state or local law.

Discharge of the Estate’s Liability for Unpaid Taxes. Section 715 clarifies that the estate is discharged from tax liability as set forth in 11 U.S.C. § 505.

Tax Requirements in Chapter 13 Cases. Section 716 sets forth extensive requirement imposed upon chapter 13 debtors with respect to tax returns, including the time for filing with the court including extensions and penalties for failure to comply. 

This section should be read in conjunction with the duties imposed by section 315, which also address the filing of tax returns by chapter 13 debtors. This section also extends the period by which governmental tax claims must be filed and objections to confirmation must be raised, which is tied to the debtor’s compliance with tax return filing requirements.

Reference should also be made to section 1229 of H.R. 333 and section 1228 of S. 420, which make a chapter 7 discharge and confirmation of chapter 11 and 13 plans contingent upon the individual debtor’s provision of requested tax documents to the court. Also, the court is required to retain such documents for a period of three years from the conclusion of the case, which time may be extended in the event of a pending audit or enforcement action.

Adequate Information in Disclosure Statements. Section 717 requires that, in addition to information required to provide adequate information, a disclosure statement must include the potential, material federal tax consequences of the plan.

Setoff of Tax Refunds. Governmental units may setoff against tax refunds for a period that ended before the order for relief an income tax liability for a taxable period that also ended before the order for relief. If there is a pending action to determine the amount or legality of such tax, the governmental unit may hold the refund pending resolution unless the court, on motion of the trustee and after notice and hearing, grants the taxing authority adequate protection. See section 718.

Special Provisions Related to the Treatment of State and Local Taxes. The provisions of section 719 replace 11 U.S.C. § 346 in its entirety. This section generally concerns the status of the estate as a distinct, taxable entity, determination of liability for income, losses, and the like, acceptable accounting methods, required withholding, and other requirements applicable to similar, nonbankrupt entities.

Dismissal for Failure to Timely File Tax Returns. An amendment to 11 U.S.C. § 521 permits a taxing authority to request conversion or dismissal of a case based on the debtor’s failure to file a tax return that becomes due after commencement, or the failure to properly request an extension. The case shall be converted or dismissed, whichever is in the best interests of creditors and the estate, if the debtor does not file the return or request an extension within 90 days of the taxing authority’s request. See section 720.

ANCILLARY AND OTHER CROSS-BORDER CASES 

Title VIII of the Bills create a new chapter 15 bankruptcy the purpose of which is to incorporate the Model Law on Cross-Border Insolvency so as to provide effective mechanisms for dealing with cases of cross-border insolvency. Among the objectives of this Title are cooperation in cross-border insolvency proceedings with courts and other competent authorities of foreign countries, greater legal certainty for trade and investment, fair and efficient administration of cross-border involvencies that protects all parties in interest, protection and maximization of the value of debtors’ assets, and facilitation and rescue of financially troubled businesses toward protecting investment and preserving employment.

FINANCIAL CONTRACT PROVISIONS 

Title IX of the Bills contain several provisions concerning the definition and enforceability of securities contracts, commodity contracts, forward contracts, repurchase agreements, and swap agreements. For the most part, these provisions reduce bankruptcy limitations on transfers and enforcement of such contracts and agreements in addition to changes made to nonbankruptcy law.

CHAPTER 12 BANKRUPTCY 

Chapter 12 is made permanent by the Bills retroactively, and the monetary thresholds used to determine eligibility will be indexed for inflation pursuant to 11 U.S.C. 104. The Bills also permit a chapter 12 plan to provide for less than full payment of priority tax debts under certain circumstances. 

Chapter 12 debtors must also comply with the specific requirements set forth in section 213 regarding the satisfaction of domestic support obligations.

S. 420 is more extensive than H.R. 333, raising the monetary threshold and reducing the proportion of income related to farming operations in the definition of family farmer. S. 420 also limits in some respects the requirement of full commitment of disposable income to plan payments.

Also found only in S. 420 are parallel provisions for family fishermen that would permit their reorganization under chapter 12. See generally Title X.

HEALTH CARE BANKRUPTCY PROVISIONS 

Title XI, in which only slight differences exist between the Bills, imposes specific, affirmative duties in health care bankruptcies. Specific duties are imposed on the trustee regarding the disposal of patient records, including notification of intended disposal to patients, their representatives or insurance carriers. The trustee also must undertake transfer to patients to facilities in the vicinity providing similar care. A patient advocate must also be appointed, and expenses incurred in the performance of the advocate’s duties will be administrative expenses. An express exception to the automatic stay is also created to allow the Secretary of Health and Human Services to exclude the debtor from participation in the Medicare or any other federal health care program.

Health care bankruptcies are also affected by section 1222 of H.R. 333 and section 1221 of S. 420, which require that transfers under 11 U.S.C. § 363 by nonprofit charitable corporations comply with applicable nonbankruptcy law governing such transfers. This section is applicable to cases pending as of the date of enactment, and in determining whether to confirm a plan, the court must consider whether the provisions of this section would substantially affect the rights of a party that first acquired rights with respect to the debtor after the date of the petition. The attorney general of the state in which the debtor was incorporated, was formed, or does business is expressly authorized to appear and be heard with respect to proceedings under this section.

MISCELLANEOUS BANKRUPTCY PROVISIONS 

Definitions. Section 306 amends 11 U.S.C. § 101 to define "debtor’s principal residence" as a residential structure, including incidental property, without regard to whether that structure is attached to real property, including an individual condominium or cooperative unit, mobile or manufactured home, or trailer. "Incidental property" is defined as property commonly conveyed with a principal residence in the area where the real estate is located, and all easements, rights, appurtenances, fixtures, rents, royalties, mineral rights, oil or gas rights or profits, water rights, escrow funds, or insurance proceeds, and all replacements or additions. 

Section 1204 amends the definition of "transfer" to expressly include the creation of a lien.

Section 1235 of S. 420 amends 11 U.S.C. § 303, concerning involuntary cases, to indicate that disputed claims be disputed as to liability or amount.

Section 1237 of S. 420 renders ineligible for bankruptcy relief political committees subject to the jurisdiction of the Federal Election Commission under federal election laws.

Section 1310 of H.R. 333 is the somewhat infamously known "Lloyd’s of London" provision. Its language prohibits recognition or enforcement of certain foreign judgments involving fraudulent misrepresentations or omissions. 

CONSUMER TRUTH IN LENDING PROVISIONS 

Title XIII amends various provisions of the Truth in Lending Act. Not directly affecting the Bankruptcy Code, these provisions generally require more extensive disclosure to consumers pertaining to credit card terms and the consequences of various credit transactions. Related to this Title are section 1230 of H.R. 333 and section 1229 of S. 420, which require a study of indiscriminate consumer lending practices.

MISCELLANEOUS PROVISIONS OF S. 420 

The provisions of Title XIV, entitled Emergency Energy Assistance and Conservation Measures, do not amend the Bankruptcy Code. Similarly, Title XVI, which contains just one section, relates to the Federal Crop Insurance Act. 

